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Section 1108 - Evidence of defendant's other sexual offenses
(a) In a criminal action in which the defendant is accused of a sexual offense, evidence of the defendant's commission of another sexual offense or offenses is not made inadmissible by Section 1101, if the evidence is not inadmissible pursuant to Section 352.

(b) In an action in which evidence is to be offered under this section, the people shall disclose the evidence to the defendant, including statements of witnesses or a summary of the substance of any testimony that is expected to be offered in compliance with the requirements of Section 1054.7 of the Penal Code.

(c) This section does not limit the admission or consideration of evidence under any other section of this code.

(d) As used in this section, the following definitions shall apply:

(1) "Sexual offense" means a crime under the law of a state or of the United States that involved any of the following:
(A) Any conduct proscribed by subdivision (b) or (c) of Section 236.1, Section 243.4, 261, 261.5, 262, 264.1, 266c, 269, 286, 287, 288, 288.2, 288.5, or 289, or subdivision (b), (c), or (d) of Section 311.2 or Section 311.3, 311.4, 311.10, 311.11, 314, or 647.6 of, or former Section 288a of, the Penal Code.
(B) Any conduct proscribed by Section 220 of the Penal Code, except assault with intent to commit mayhem.
(C) Contact, without consent, between any part of the defendant's body or an object and the genitals or anus of another person.
(D) Contact, without consent, between the genitals or anus of the defendant and any part of another person's body.
(E) Deriving sexual pleasure or gratification from the infliction of death, bodily injury, or physical pain on another person.
(F) An attempt or conspiracy to engage in conduct described in this paragraph.

(2) "Consent" shall have the same meaning as provided in Section 261.6 of the Penal Code, except that it does not include consent which is legally ineffective because of the age, mental disorder, or developmental or physical disability of the victim.
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Evidence Code section 1108 allows evidence of prior sex acts to show the propensity
of the defendant in the prosecution of sex cases. (People v. Falsetta (1999) 21 Cal.4th 903,
910, 922; see also People v. Jones (2012) 54 Cal.4th 1, 49-51; People v. Loy (2011) 52
Cal.4th 46, 60-64; People v. Fitch (1997) 55 Cal.App.4th 172, 184-185; see Mendez v.
Knowles (9th Cir. 2009) 556 F.3d 757, 767-774 [statute does not violate due process];Mejia
v. Garcia (9th Cir. 2008) 534 F.3d 1036; 1046 [saine].)


Section 1108 evidence can include a charged crime. (People v. Villatoro (2012) 54
Cal.4th 1152, 1159-1167.) However, an uncharged sex ctime against the same complaining
witness is deemed to have little probative value because it does little to resolve whether the
complaining witness is credible. (People v. Ennis (2010) 190 Cal.App.4th 721, 733 .)
Prior sexual misconduct by the defendant can also be admissible under Evidence Code
section 1101 to show motive, intent, lack of mistake, knowledge, etc. (People v. Falsetta
(1999) 21 Cal.4th 903, 917; see People v. Lewis (2009) 46 Cal.4th 1255, 1288; People v.
Memro (1995) 11 Cal.4th 786, 865 [child pmnography to show murder with intent to
molest]; People v. Branch (2001) 91 Cal.App.4th 274, 281.)





Whether section 1108 evidence is admissible depends on the cunent charges, not the underlying conduct.

Section 1108 evidence can include a charged crime. (People v. Villatoro (2012) 54 Cal.4th 1152, 1159-1167.)

Section 1108 evidence is admissible if the defendant's prior conduct was sexual, though he was convicted only of non-sex offenses.

Section 1108 evidence "is limited to the defendant's sex offenses, and it applies only when defendant the is charged with committing another sex offense." (People v. Falsetta (1999) 21 Cal.4th 903, 916; People v. Jandres (2014) 226 Cal.App.4th 340, 359;

see People v. Nguyen (2010) 184 Cal.App.4th 1096, 1119-1120 [error to admit the evidence for non-sex offenses].

Once the evidence qualifi.es under section 1108, the only grounds for excluding it are under Evidence Code section 352 and due process.

"As a matter of practical observation to many judges who have presided over trials
of this nature, it is plainly recognized that, notwithstanding the salutary rule that an accused
is presumed to be innocent until his guilt has been established beyond a reasonable doubt,
nevertheless, to the mind of the average citizen or juror, the mere fact that a person has been
accused of the commission of such an offense seems to constitute sufficient evidence to
warrant a verdict of 'guilty'; and that- instead of its being necessmy for the prosecution to
prove his guilt beyond a reasonable doubt - in order to secure an acquittal of the charge, it
becomes incumbent upon the accused to completely establish his innocence, and to
accomplish that result not only by a preponderance of the evidence but beyond a reasonable
doubt." (People v. Adams (1939) 14 Cal.2d 154, 167, oven·uled on other grounds in People
v. Burton (1961) 55 Ca1.2d 328, 352.)
















































































